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LORD JUSTICE RUSSELL:  I will ask Aldous LJ to give the first judgment.  

LORD JUSTICE ALDOUS:  This is a renewed application by Mr. Al Mannan for leave to apply for judicial review of a decision by the City of Westminster refusing him housing assistance.  

The applicant is a British citizen who in November 1993 married a Sudanese citizen.  They have two children: C., born on 3 October 1994, and A., born on 6 November 1995.  
	
Some time between May and September 1995 the applicant's wife applied in Sudan for entry clearance into the United Kingdom so that she and their children could join her husband in this country.  There is no doubt that clearance would only have been granted upon provision of evidence that the applicant and his wife would be able to support themselves and their children and supply appropriate accommodation without the need of state aid.  Thus the entrance clearance officer requested by a letter dated 13 September 1995 further information as to the applicant's employment and accommodation.  That was provided by the applicant in a letter dated 31 October 1995 which has not been produced.  However, it appears to have contained sufficient information as to the applicant's position so as to satisfy the entrance clearance officer that the applicant and his family could live in the United Kingdom without state support.  Thus on 5 December 1995 the entrance clearance officer granted entrance clearance.  The applicant's wife and children travelled to this country and were granted leave to enter on 9 February 1996.  
	
At the time when the applicant wrote his letter of 31 October 1995 it seems that he was employed in a supermarket, earning £150 per week, but he lost his job in November and thereafter he lived on income support.  

The applicant applied to the City of Westminster for housing assistance on 12 February 1996.  The City of Westminster, after receiving his application, made enquiries and interviewed the applicant.  They found that he had, during the period in which he lived in this country, lived in various temporary accommodation which was only suitable for himself.  They checked the addresses given to them.  They also contacted the Immigration Status Inquiry Unit and were told that the applicant would have had to provide details of his finances and accommodation in the United Kingdom in order for his wife's visa to be granted.  They were told that he would have had to have guaranteed that he could support and maintain his family as his wife was not entitled to public funds.  From the information they obtained, the City of Westminster concluded that his wife had entered the country illegally because the entrance clearance officer had been deceived as to the ability of the applicant to support his family.  If they were right to come to that conclusion, they were entitled to refuse him housing assistance.  Their conclusion was set out in a letter dated 22 July 1996.  The relevant parts are in these terms: 
	"The Authority's investigations have established that the entry of your wife Elmardhi Osman Widad Al-Mannan, date of birth 6 May 1969 and your daughters Shima Ibrahim Gaafar Al-Mannan, date of birth 3 October 1994 and Alisa Al-Mannan, date of birth 6 November 1995 was granted on the basis that you had the financial means to support your wife and children and that you also had accommodation where your wife and children could reside.  

	It is the opinion of this council that you had no means of supporting your wife and children and clearly had no means of accommodating them.  

	Our investigations show that in supporting your claim to the Immigration and Nationality Department you claimed that you were settled in this country and able to maintain and support your wife and children, which was not in fact the case.  

	Since your arrival in this country, you have not had any accommodation which would have been suitable for you and your family to reside and you have not had sufficient funds to support them.  

	In line with the Code of Guidance (revised 3rd edition) and the case of; R. v Secretary of State for the Environment, ex parte London Borough of Tower Hamlets (1993), it is the decision of this council that leave to enter this country for your wife and children whom you gave for a priority need for housing, was obtained as a result of a false statement about the availability of accommodation where they could reside with you.  

	Under the circumstances, this Authority considers that it does not owe you any duty under the terms of the Housing Act 1985, Part III.  The temporary accommodation which has been provided to you by this Authority under its public law duty will be terminated."


 
It is the decision expressed in that letter which the applicant wishes to challenge by way of judicial review.  

The applicant applied for leave to seek judicial review and his application was considered by Ognall J. on 1 August 1996.  At that time the Judge had before him an affidavit of the applicant sworn on 29 July 1996.  The applicant said this in paragraph 3.3: 

	"As at May 1995 I was working for about £150.00 per week at a Supermarket and about to change from living with friends to sharing a flat above the supermarket.  I do not suggest that the flat above the supermarket would have been adequate for myself, my wife and our children, but I intended to move if and when they entered the United Kingdom.  If the Respondent is suggesting that the immigration rules required that I already had adequate accommodation at the time of the application for entry clearance then it is with respect mistaken.  

	3.4  If the Respondent is suggesting that only my income at the time of the application for entry clearance is relevant then, again, that is with respect mistaken, as the Secretary of State may take into account the possibility of my wife working.  

	3.5 In November 1995 I lost my employment at the supermarket and went back to staying with friends.  I claimed income support from mid January 1996.  One of my friends, Mr. Hussain, said that I could live at his flat, Flat H 62 Randolph Avenue, Maida Vale with my wife and children at £185.00 per week, paying the deposit of £800.00 by instalments in addition to the rent.  I would have had to apply for housing benefit.  I do not consider that the arrival of my wife and children would have involved any additional recourse to public funds and I believe at the time and still believe that I will again obtain employment in any event."


He went on in his affidavit to explain that at the time that entry clearance was applied for he had means of supporting his wife and children and, he says, means to accommodate them.  However, he did not mention the letter of 31 October 1996 which explained his circumstances to the entry clearance officer so as to obtain entry clearance into his country.  In fact the affidavit appears to conceal the existence of the letter as in paragraph 5.2 he said that he was not clear as to what he was supposed to have said to the Home Office.  He must have known before swearing that affidavit that he did write a letter in October 1995 explaining his financial position and his prospects of accommodation.  

In paragraph 5 of his affidavit he refers to the fifth paragraph of the letter of 22 July which I have read.  In that paragraph it is stated that since the applicant had come into the country he had not had accommodation which was suitable for him and his family to reside in, and did not have sufficient funds to support them.  In reply to that paragraph, the applicant said: 

	"In the fifth paragraph of the Respondent's letter it alleges that since my arrival in the United Kingdom I have not had any accommodation which would have been suitable for my whole family and have not had sufficient funds to support them.  The first paragraph is true, although not relevant.  The second part of that part is not true." 


Thus it seem that, as at the date when his wife applied for entrance clearance, the applicant was earning £150 per week, but did not have any accommodation suitable for his family.  I suppose he believed that he would be able to find suitable accommodation, but there is nothing in his affidavit that suggests that suitable accommodation would be forthcoming.  The only evidence about accommodation concerns a flat above the supermarket which he was going to share and a flat offered to him by a Mr. Hussain for a weekly rent of £185 per week with a deposit of £800.  That clearly was above his means.  

Ognall J. concluded upon that evidence: 

	"It seems to me that the authority did make inquiries at the Home Office.  These are set out in the manuscript telephone attendance note of the 3 July 1996.  This note discloses what is the Home Office's invariable practice, namely that visa are obtained by a wife only if the Home Office is satisfied in advance that the wife will not become a burden on public funds. 

	It was proper of the Respondent to draw the inference that such information was placed before the entry clearance officer in this case.  

	It is clear that within 2 or 3 days of the arrival of his wife and children in the United Kingdom pursuant to the visa the Applicant did seek to place his family on the parish.  

	I see no reason why it is improper for the Respondent to conclude that it must have been the case that at the time of the representations made by the Applicant he must have known they were false." 



In effect the Judge held that at the relevant time the applicant was not in a position to support his family in suitable accommodation and that from the facts established, it was proper to draw the inference that clearance was obtained upon statements made which were false.  

We have had further evidence placed before us in the form of an affidavit of Debra Cheryl Mo, a solicitor employed by the solicitors acting for the applicant.  In that affidavit Debra Mo sets out the information she obtained as a result of a telephone conversation with the entrance clearance officer who dealt with the matter in Khartoum.  It seems that the officer told her that in September 1995 Mrs. Al Mannan applied for entry clearance and supplied various documents concerning her husband's employment, and confirmed that she was married with children.  Those documents were not sufficient to satisfy the entrance clearance officer and therefore he proceeded to look into whether there would be sufficient accommodation and financial support for Mrs. al Mannan if she was granted entry clearance.  He therefore wrote on 13 September 1995 seeking information from Mr. Al Mannan. 
	
The reply was contained in the letter of 31st October 1995 to which I have referred.  That letter gave details of the applicant's employment and stated that he was living in a flat above a shop at 49 Upper Street, London, N1.  The letter gave the amount of rent payable.  The entrance clearance officer stated that he was satisfied with the information provided and therefore processed the application and eventually issued the entry clearance certificate.  
	
I am prepared to assume that the figure of £150 per week was given to the entrance clearance officer in the letter of 31 October.  Thus there was a combination of three pieces of information which satisfied the entrance clearance officer that the applicant could support his wife in suitable accommodation: firstly, that he was earning £150 a week; secondly, that he was living in a flat; thirdly, he paid a stated amount of rent.  The applicant never told the entry clearance officer that the flat was not suitable for his family to live in nor that it was shared with others.  
	
Mr. Gallivan, who appeared for the applicant, reminded us that Westminster City Council owed no duty under Part III of the Housing Act 1985 to an illegal entrant.  An illegal entrant included a person who entered the United Kingdom by deception which was material and which amounted to an offence contrary to section 26(1)(c) of the Immigration Act.  Relying upon R. v Home Secretary ex parte Khawaja, he submitted that the City of Westminster had to be satisfied to a high degree of probability that the entrance clearance certificate had been obtained by deception.  However, as Lord Wilberforce said in R. v Secretary of State for the Home Department ex parte Zamir [1980] AC 930 at 950: 

	"It is clear on general principles of law that deception may arise from conduct, or from conduct accompanied by silence as to a material fact." 



Thus the deception can arise expressly or by implication.  

Mr. Gallivan submitted that in this case the council was under a duty to investigate the position and that they could not have been satisfied to the required high degree of probability that the entrance clearance had been obtained by deception.  He submitted that there was no duty upon the applicant to disclose that he had lost his job in November nor that there had been a change of circumstance between the date that the applicant provided the information to the entrance clearance officer on 31 October 1995, at which date he was employed, and the date at which the applicant's wife obtained leave to enter.  Further, he submitted there was no deception of the entrance clearance officer because the applicant told the truth at the relevant time.  He submitted that there was also no deception at the point of entry because the applicant's wife had not been asked about accommodation or maintenance at that time.  
	
I leave aside the omission or concealment by the applicant of the existence of the letter of 31 October and come back to what was said in the latest affidavit and his own affidavit.  At the relevant time the applicant earned £150 per week.  At that time he was about to change from living with friends to sharing a flat above the supermarket.  It is not suggested that that accommodation was suitable for his family.  In any case it appears from the information given to the City of Westminster that he did not carry out his intention of moving into the flat above the supermarket and lived in temporary accommodation which was shared.  Thus the applicant knew that he had no accommodation suitable for his family.  He could perhaps have hoped to secure suitable accommodation, although the only evidence as to what accommodation was on offer was beyond his means.  Did he tell the entrance clearance officer that?  The answer is no.  When the entrance clearance officer enquired about finance and accommodation he was told that the applicant was living in a flat at a particular rent, but no mention was made that it was shared, nor that it was not suitable for him to live in with his family.  That, in my view, was deception by omission.  The truth required disclosure of the facts from which the entrance clearance officer would, I have no doubt, have come to the contrary conclusion to which he came.  

On the facts as known to the City of Westminster they were, in my view, entitled to conclude that the applicant had deceived the entrance clearance officer.  The applicant never had appropriate accommodation and from November 1995 had no means of supporting his family other than out of income support. The result was that four days after entry by his wife he applied for housing assistance.  In such circumstance it was a proper inference to draw that the entrance clearance officer had been deceived.  

We now have evidence from the applicant's solicitors which supports the conclusion that deception took place.  The applicant made a material misrepresentation as to his accommodation by failing to tell the entrance clearance officer that it was not suitable as family accommodation and was shared.  

In those circumstances I do not believe that any judicial review of this case would come to a conclusion which would satisfy the applicant and therefore I would refuse leave to apply for judicial review.  

LORD JUSTICE SAVILLE:  I agree.  

LORD JUSTICE RUSSELL:  I also agree.  

Order:	application for leave to apply for judicial review refused; legal aid taxation of the applicant's costs. 

